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IJIEHYM BBICHIEI'O APBUTPAKHOI'O CYJIA POCCHMCKOM
®EJEPALIUA

NNOCTAHOBJIEHUE
or 14 mapra 2014 r. N 16

O CBOBOJIE 1OT'OBOPA M EE IIPEJAEJIAX

B cBsi3M ¢ BO3HMKAWIIMMHU B CyJe0OHOH NpPaKTHKe BONPOCAMHM M B ILeJIsIX
o0ecrevyeHUs1 eIMHOOOPA3HBIX MOJXO00B K Pa3pelIeHHI0 CIIOPOB, BHITEKAIOIIHNX W3
norosopos, Ilinienym Bbicmiero Apourtpaxnoro Cyaa Poccmiickoit degepaunu Ha
ocHOBaHUM cTaThbu 13 PenepajbHOr0 KOHCTUTYHMOHHOIO 3akoHa or 28.04.1995 N
1-®K3 "O06 apomTpaxkubix cyaax B Poccuiickoii ®@egepauuu' nmocraHosjsieT 1aTh
apOUTPaXKHBIM cyaaM (IaJiee - Cyabl) cJelyIolue Pa3bsiCHEHUS:

1. B coorBercTBMH ¢ NMYHKTOM 2 ctatbu 1 M cratbeil 421 I'paxaanHckoro
koaexkca Poccuiickoit @exepaunu (nanee - 'K P®) rpa:xknade u lopuanyeckue Juna
CBOOOJHBI B YCTAHOBJICHHHM CBOUX IPAaB U O00SI3aHHOCTEH HA OCHOBE J0rOBOpPa M B
onpeaeJieHUH JIOObIX He MPOTHBOPEYALINX 3aKOHOIATeIbCTBY YCJI0BHUH 10r0BOPA.

Coriacno nyHkry 4 cratbu 421 I'K P® ycioBusi 10ropopa onpeaejsorcs 1o
YCMOTPEHUI0 CTOPOH, KpOMe CJy4aeB, KOIJa COJepKaHHe COOTBETCTBYIOLIEIO
YCJOBHS NMPEANNCAHO 0013aTeIbHBIMH /JJIs1 CTOPOH NMPABWJIAMH, YCTAHOBJIECHHBIMH
3aKOHOM MJIM WHBIMM TMPABOBbIMH AaKTAMH (MMIIEPATHBHBIMH HOpPMAaMH),
NeMCTBYHINMMH B MOMEHT ero 3akjaro4yenns (cratbs 422 I'K P®). B cayyasx, korga
yCJOBHE A0roOBOpa INpPeAyCMOTPEHO HOPMOM, KOTOpPas NPHMEHSieTCs IOCTOJIbKY,
MOCKOJIBKY COIVIalleHHEeM CTOPOH He YCTAHOBJICEHO MHOE (JUCIO3MTHBHAS HOPMa),
CTOPOHBI MOI'YT CBOMM COIVIALIICHHEM HCKJIIOYHUTH ee PUMEHeHHe JTM00 YCTAHOBUTD
ycJOBHe, OTJIMYHOEe OT IpeaycMOTpeHHOro B Hel. Ilpm orcyrcrBMH Takoro
COrVIallieHUs YCJI0BHE 10roBOpa onpenensiercs AUCHO3UTHBHON HOPMON.

IlpumeHnsisi Ha3BaHHBIE NMOJO0KEHHsSA, CyAaM CJiedyeT YYMTbIBaThb, YTO HOPMA,
onpeaeJAoUas NpaBa U 003aHHOCTH CTOPOH A0r0BOPa, TOJKYETCH CyJI0M HCXOIA
U3 ee CyllecTBAa H IeJiell 3aKOHOAATEJBbHOIO PeryJHMpoOBaHHs, TO eCTb CYA
NPUHUMAaeT BO BHUMaHHe He TOJbKO OyKBaJIbHOE 3HAYCHHME COJep Kaluxcs B Heil
CJI0B W BBIPAaKEHHMH, HO M Te IeJH, KOTOpbIe IpeciefoBaJ] 3aKOHOAATeJNb,
yCTaHABJIUBAasi JaHHOE NIPABUJIO.

2. Hopma, onpeneasiomasi npasa U 0013aHHOCTH CTOPOH JA0Tr0BOPa, SIBJIACTCS
HMIIEPATHBHOM, €CJIH OHA COAEP:KUT SIBHO BBIPA’KEHHBIH 3allpeT HA YCTAHOBJICHHE
COrVIallIecCHUEeM CTOPOH YCJIOBHS JA0r0BOpPa, OTJIHUYHOIO0 OT NMPEAYyCMOTPEHHOI0 3TOM
HOpMO# mpaBWJja (HampuMep, B Heill NPeAyCMOTPEHO, YTO TaKoe COrJIalieHHue
HMYTOKHO, 3alpelleH0 WM He J0NyCKaeTcs, Ju00 YKa3aHO Ha NPaBO CTOPOH
OTCTYIIUTh OT CO/IEPsKALIErocs B HOPMe NMPAaBWJIA TOJbKO B Ty WM HHYIO CTOPOHY,
Jn00 Ha3BaHHBIN 3ampeT HMHBIM 00pPa30M HEABYCMBICJICHHO BBIPajKeH B TeKCTe
HOpPMBI).

Bmecre ¢ TeM M3 nesied 3aKOHOAATEIBLHOI0 PeryJIMpOBaHUs MOKET CJIeJ0BaTh,
YTO CO/AepsKALIUIICA B MMIIEPATHBHOM HOpPMe 3alpeTr HA COIVIALLIEHHE CTOPOH 00
HHOM J10JI5KeH TOJKOBAThCSl OIPAaHUYUTEJbHO. B yacTHOCTH, Cyl MOKeT NPU3HATH,


http://www.consultant.ru/
consultantplus://offline/ref=9992213C0C78215B2764CAFC7BB8494824D46FDBE1253735EC4BC965725881401E947DFFFD02432Bv1w1R
consultantplus://offline/ref=9992213C0C78215B2764CAFC7BB8494824D568DCEA273735EC4BC965725881401E947DFCFFv0wBR
consultantplus://offline/ref=9992213C0C78215B2764CAFC7BB8494824D568DCEA273735EC4BC965725881401E947DFFFD034A25v1wER
consultantplus://offline/ref=9992213C0C78215B2764CAFC7BB8494824D568DCEA273735EC4BC965725881401E947DFFFD034A24v1w3R
consultantplus://offline/ref=9992213C0C78215B2764CAFC7BB8494824D568DCEA273735EC4BC965725881401E947DFFFD034A24v1w0R

YTO JAHHBIM 3alpeT He NONMYCKAaeT YCTAHOBJIECHHE CTOPOHAMH TOJILKO YCJIOBHIA,
YIIEeMJISIIOIHMX OXpPaHsieMble 3aKOHOM HHTEpechl TO CTOPOHBI, HA 3AIUTY KOTOPOii
3Ta HOPMA HAINIpaBJICeHA.

Tak, yacTbi0 4erBepTOil cTaThu 29 MdegepanbHoro 3akona or 02.12.1990 N
395-1 "O oOankax W O0aHKOBCKOW [eSITEJILHOCTH' YCTAHOBJIEH 3ampeTr Ha
OJHOCTOPOHHee HW3MEeHEeHHe KpPeIUTHOHl OopraHu3anveil NOPsAAKa onpeaeleHUs
NPOLEHTOB MO0 KPEAUTHOMY [JO0rOBOPY, 3aK/JIIYEHHOMY ¢ 32eMIIHKOM-
rpakIaHMHOM, OIHAKO 3TO He O03HA4YaeT, YTO 3alpelleH0 TaKoe OJAHOCTOPOHHee
H3MEHeHHe YKA3aHHOI0 NOPSiAKA, BCJEJCTBHE KOTOPOro pa3Mep MNPOLEHTOB IO
KpeIuTy YMeHbIIAeTCH.

Cratba 310 T'K P® pgomyckaer corjiacoBaHue B J0roBope mnpaBa Ha
O/JTHOCTOPOHHee HM3MEHEeHHe MJIM OJHOCTOPOHHMII OTKa3 OT AOroBOpa TOJbBKO B
CIy4asixX, KOrja J0roBop 3aK/JIH4YaeTcsl B CBA3H C OCYyLIeCTBJIeHHEM 00eMMH ero
CTOPOHAMH NPeANPUHUMATEIbCKOU AeATeJbHOCTH. Llesib JaHHO HOPMBI COCTOUT B
3ammTe caa0oi cropoHbl gorosopa. CiiegoBaresibHO, MoApa3yMeBaeMblii B Heil
3anpeT He MOKeT PACNPOCTPAHATHCHA Ha CJIy4Yau, KOrJa B A0roBope, JHUIIb OJHA U3
CTOPOH KOTOPOro BBICTYNaeT B KadecTBe MNpeINPHHUMATE]Is1, INPaBO0 HA
OJHOCTOPOHHEE N3MEHEHHe WJIM OJHOCTOPOHHHII 0TKa3 OT A0r0BOPA NMPEAOCTABICHO
CTOpPOHe, He SABJISIIOLIEICA NpeANpuHIMATeeM.

3. IIpu orcyrcTBHM B HOpMe, peryJiMpymloieii mpasa " O0sI3aHHOCTH IO
JAOTOBOPY, SIBHO BBIPAKEHHOI'0 3alpeTa YCTAHOBMTb HWHOE, OHA SIBJIACTCH
UMIIEPATHBHOM, €CJIM HCXOAsl U3 Hesell 3aKOHOAATeIbHOr0 PeryJUpOBaHHUA 3TO
He00X0AMMO JJIsl 3aIIUThI 0C000 3HAYMMBIX OXPaHSeMbIX 3aKOHOM HMHTEpPecoB
(uHTEpecoB €200l CTOPOHBI J0rOBOPa, TPETHLHUX JHI, MyOJUYHBIX HHTEPECOB M
T.J.), HeJONMylleHHsi Tpydooro HapylmeHusi OajaHca HMHTEpPecOB CTOPOH JHO00
HMIIEPATHBHOCTL  HOPMbI  BbITEKaeT W3  CyllecTBa  3aKOHOAATeJbLHOI0
peryJMpoBaHMs IaHHOT0 BHJAa JA0roBopa. B TakoM ciaydae cya KOHCTaTUpyeT, YTO
HCKJIIYEeHHE COIVIallleHHeM CTOPOH ee NMPHMMEHEHHMsl WJIN YCTAHOBJICHHE YCJIOBHS,
OTJIMYHOI'0 OT MPEeIyCMOTPEHHOI0 B HeH, HEAONMYCTUMO JTU00 B LeJI0M, JIUOO B TOH
YacTH, B KOTOPOIl OHA HANIPaBJIEeHA HA 3allIUTY HA3BAHHBIX HHTEPECOB.

IIpu 3TOM, ecam HoOpMAa COAEPKUT NPAMOE YKa3aHHEe HA BO3MOXKHOCTH
NpeaycMOTPeTh HHOE COIVIallleHHMeM CTOPOH, CyJd HMCXOAS M3 CyHIeCTBA HOPMbI M
HeJieil 3aKOHOAATeIbHOI0 PeryJHpPOBAHMS MOKET HCTOJKOBATh TaKOe yKa3aHHe
OrPAaHUYMTEbHO, TO €CTh c/AeJaThb BBIBOA O TOM, YTO AWCIO3UTHBHOCTH ITOM
HOPMBI OrPAHMYEHA ONpeJe/IeHHBIMH Mpe/leJaMH, B PAMKaX KOTOPBIX CTOPOHBI
J0TOBOPa CBOOOJHBI YCTAHOBHUTHL YCJIOBHE, OTJMYHOE OT COAep Kallerocss B Heil
npaBuJIa.

Ilpu BO3HMKHOBeHHMM cnopa 00 HWMIEPaTHBHOM MJIH HCIO3UTHBHOM
XapakKTepe HOPMbI, peryJimpyouiei npasa u 00s13aHHOCTH 10 10r0BOPY, CyA A0JIKeH
yKa3aTh, KAKUM 00pPa30oM CYIIeCTBO 3aKOHOAATEeJbHOI0 pPeryJMpoOBaHUsl JAHHOIO
BH/Ia JIOTOBOPA, HEOOXOAMMOCTH 3alIUThI COOTBETCTBYIOIIMX 0€000 3HAYMMBIX
OXpaHsieMbIX 32aKOHOM MHTEpPecOB WIH HedomylleHHe rpy0oro HapyueHnus 0ajnaHca
HHTEPECOB CTOPOH NMpeAonpeaAe sl 0T UMIEPATHBHOCTH 3TOH HOPMBbI JIN00 Npe/ieJibl
ee TMCIO3UTHBHOCTH.

Hanpumep, nyskr 2 cratbn 610 'K P® npexycmarpuBaer npaBo Kaskaoi u3
CTOPOH [0roBOpa apeHAbl, 3aKJIIYEHHOI0 HAa HeoNpeAeJeHHBbI  CPOK,
HEMOTHBMPOBAHHO OTKa3aThCsl OT [0roBOpa, mnpeaynpeauB 00 3TOM JAPYrylo
CTOPOHY B Ha3BaHHbIe B /IaHHOIi HOpMe CPOKH. JTa HOPMA XOTH M HeE COJEPHKUT
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SIBHO BBIPA:KEHHOI'0 3alIpeTa HA YCTAHOBJICHHE MHOIO COIVIalieHHueM CTOPOH, HO U3
CylIeCTBA 3aKOHOAATEeJbHOI0 PeryJHpPOBAHMS /I0TOBOPa apeH[bl KaK J0roBopa o
nepeaade UMyLIeCTBA BO BPeMEHHOE BJIaJlecHHE W MO0JIb30BAHME MJIH BO BPEMEHHOE
noJsib3oBanue (cratbsi 606 'K P®) caexayer, 4T0 CTOPOHBI TAKOI0 J0r0BOPa apeH/bl
He MOIYT MOJHOCTHI HCKJIYNTHL NPAaBO HA OTKAa3 OT JO0r0BOPa, TaK KaK B
pe3yJibTaTe 3TOro nepeaaya MMyliecTBa BO BJIa/IecHUE M M0JIb30BaHUe (paKTHYeCKH
yTrpaTuia Obl BpeMEeHHBbII Xapakrep.

IIyukr 1 cratbu 463 I'K P®, B COOTBETCTBHH € KOTOPBLIM NOKYIIATE/Ib BIIpaBe
OTKA3aThCsl OT HCIOJHEHHMSl J0roBOpa KYIUIM-TIPOJAAXKH, €CJM TIpoAaBel]
OTKa3bIBaeTCsl MNepeNaTh MNOKYNATeJI IPOAAHHBIA TOBap, He COJEPKUT SIBHO
BBIPAKEHHOI'0 3alpeTa NpeayCMOTpeTh JAOrOBOPOM HHOe, Hampumep, CyAeOHBIH
NOPSIIOK PacTOpP:KeHHs AOroBOPAa MO HA3BAHHOMY OCHOBAHMI0O BMeECTO NpaBa Ha
O/JTHOCTOPOHHHUI OTKa3 OT ero ucnojHeHuss. OJHAKO JOroBOPOM He MOXKeT ObITh
NMOJIHOCTBI0 YCTPAHEHA BO3MOKHOCTh €ro IpeKpalieHusi N0 WHHIHMATHBE
NOKynarteJss B CHTyallMd, KOIjJa IpoAaBell OTKa3bIBaeTcd IepelaTrb eMmy
NPOAAHHBIN TOBAP, MOCKOJBLKY 3TO Ipy00 HApyLIH/IO0 ObI 02aJIaHC HHTEPECOB CTOPOH.

Coraacno nyHkry 1 cratbu 544 'K P® omnara 3Hepruu nmpousBOAMTCH 3a
pakTHyeckHn NPUHATOe a00OHEHTOM KOJHUYECTBO 3HEPrUM B COOTBETCTBHH C
JAaHHBIMH Yy4YeTa JHEPruu, ecJaH HHOe He TMPelyCMOTPEHO 3aKOHOM, HHBLIMH
NPABOBBIMH AaKTAMH MJH COIJIAllEHHEM CTOPOH [0roBOpa 3JHEProcHA0KeHHs
(kynim-npoaaxku (mocraBku) 3Hepruu). Eciam miara 3a eqMHUIY MOCTABJISIEMOTIO
pecypca siBJsieTcsl peryJinpyeMoii, To yKa3aHHasi HOpMa MOKeT ObITh MCTOJIKOBaHA
JUIIb CJAeAYIIHUM 00pa3oM: YCTaHOBJIeHHMEe COIJIALIEHHEeM CTOPOH HWHOI0
KOJIMYeCTBA JHEPIHH, KOTOPOE OIJIAYUBAET A00HEHT (MOTpeduTe/b, MOKYNATEb),
AOMYCKAeTCs TOJbKO TOrAA, KOIAa HEBO3MOXKHO ONpeaeJuTh (aKTHYeCKH
NPUHATOE UM KOJINYEeCTBO FJHEPIrHH B COOTBETCTBUH C JAHHBIMHU Y4YeTa, a 3aKOH HJIH
HHbIe NIPABOBbIE AKThI He COAEPKAT MOPSAIKA oNpe/ieleHUs] TAKOI0 KOJNYeCTBa B
OTCYTCTBHME JAHHBIX y4eTa. JTO NPABWJIO HANpPaBJICHO HAa 3AINUTY IyOJIMYHBIX
HHTEPecoB, 00ecneYnBaeMbIX IrOCyIapCTBEHHBIM peryJiupoBaHueM Tapudos.

B cuay nynkra 12 crarbu 28.2 3akona Poccuiickoin @enepannu ot 29.05.1992
N 2872-1 "O 3as0re", ecjiu NpU peajn3annu 3a10°K€HHOT0 JBUKMMOr0 UMYIIECTBA
BO BHecyaeOHOM mopsiike ¢enepajJbHbIM 3aKOHOM IPeAyCMOTPEHO o0si3aTebHOe
NpHUBJeYeHUE OLEHIIUKA, HAYAJIbHAsl NMPOJAKHAS 1[€eHA 32J10KEHHOI0 JIBHKHUMOI0
UMYIIeCTBA, C KOTOPO HAYMHAKTCH TOPrH, YCTAHABJIMBaeTcs PaBHOI
BOCBMHUJCCATH  NPOLEHTAM  PbIHOYHOW  CTOMMOCTH  TAaKOro HMYUIECTBA,
onpe/ie/IeHHO B OTYeTe OLEHIIMKA, ecJM HHOe He NMPeAyCMOTPEeHO J10roBOpoOM 0
3ajiore, CoAep;KalMM YycJoBHe 00 oOpalmieHHMM B3bICKAHUSI Ha 3aJI03KEeHHOe
ABHKMMOE HMMYIIECTBO BO BHecyaeOHOM mopsiike. JTO O3HA4aeT, YTO CTOPOHBI
CBOMM COIVIALLICHMEM BIIPaBe JIMIIb YBEJIWYNTh HAYAJIBHYI0 NMPOAAKHYIO LEHY IO
CPABHEHMIO C NMPeIYyCMOTPEHHbIM HA3BAHHBIM IIYHKTOM O0OLIMM NPaBUJIOM, HO OHA
He MOXeT ObIThb YCTAHOBJEHA COIJIAlIEHHEM CTOPOH HMKe BOCbMH/AECATH
NPOLIEHTOB CTOMMOCTH, ONpe/eJeHHOH B oT4YeTe OLeHIIMKAa. MmmepaTtuBHOCTH
JAHHOW HOPMBI B YACTH HEJONMYCTHUMOCTH CHUKEHHS] HAYAJIbHOW NMPOAAKHON IeHbI
o0ecreuynBaeT 3aIUTY OXPaHsEMbIX 3AKOHOM MHTEPECOB KAK 3aJ10TroAaTessl, TAK H
TPeTbUX JIMI - APYTHX KPEAUTOPOB 3aJ10roaTeisl, KOTOpble BIIpaBe NMPeTeH10BaTh
HA Y/AOBJICTBOpPeHHEe CBOMX TpeOOBaHMH 3a c4YeT CyMMbl, OCTaBUIelcsl mocie
YAOBJIETBOPEHUsI TPeOOBaHUM, 00ecTeYeHHbIX 32JI0T0M.


consultantplus://offline/ref=9992213C0C78215B2764CAFC7BB8494824D56BDFE7263735EC4BC965725881401E947DFFFD024528v1w2R
consultantplus://offline/ref=9992213C0C78215B2764CAFC7BB8494824D56BDFE7263735EC4BC965725881401E947DFFFD024329v1wFR
consultantplus://offline/ref=9992213C0C78215B2764CAFC7BB8494824D56BDFE7263735EC4BC965725881401E947DFFFD02472Cv1w5R
consultantplus://offline/ref=9992213C0C78215B2764CAFC7BB8494824D168DEE7203735EC4BC965725881401E947DF6vFwER

4. Ecin HOpMa He COAEPKUT SIBHO BBIPA’KEHHOIO 3alpeTa HA YCTAHOBJICHHE
CoryIallieHUeM CTOPOH YCJIOBHS JI0Ir0BOPAa, OTJIMYHOIO OT NMPeIyCMOTPEHHOI0 B Hei,
U OTCYTCTBYIOT KPHUTEPHH MMIIEPATHBHOCTH, YKa3aHHbIC B IYHKTe 3 HACTOSAILEI0
NOCTAHOBJICHUSI, OHA J[I0JUKHA PACCMATPUBATBLCH KaK JMCIO3MTHBHAasA. B Takom
cay4yae OTJIMYHME YCJIOBHI J0r0BOPa OT COAEPKAHUSA JAHHON HOPMBI caMo 110 cede He
MOJKeT CJIYKMTh OCHOBAHHEM /JIsi IPU3HAHMSA ITOr0 J0r0BOPa MM OTAEJbHBIX €ro
YCJIOBHI HeleHCTBUTEAbHBIMY 1O cTaThe 168 I'K PD.

Hanpumep, cratbs 475 'K P® o nocJieacTBusAX nepeaaym MNOKynaTeJ 0 ToBapa
HEHAUIEKALEer0 KayecTBa He HCKJYaeT NPaBO CTOPOH CBOMUM COIJIallleHHEM
NpeaIycCMOTPeTh HHbIEC MOCJHEJICTBHS HA3BAHHOI0 HapylIeHUs (B TOM 4YHCJe IO-
HHOMY OINpefeJIUTh KPHUTEPHH CYHIECTBEHHOCTH HEJAOCTATKOB TOBapa WJIH
JAOIOJIHUTH Te MIPaBa, KOTOPbIE NPEAOCTABJIAIOTCH JAHHOMN cCTaThel MOKYIATEI0).

Hosoxkenuss crarbu 782 I'K P®, pamommume Kaxa0d M3 CTOPOH I0roBOpa
BO3ME3/IHOT0 OKA3aHMA YCJYI PAaBO HA HEMOTHBMPOBAHHBIN OTHOCTOPOHHMII 0TKA3
OT HCIIOJTHEHHS J0r0BOPA M NMpeAyCMATPHUBAIOLIHEe HEPABHOE pacIipelesIeHue MeKIY
CTOPOHAMM HeOJIAaroNpHUATHBIX IMOCJEICTBMH IPeKpalleHUusl [0roBopa, He
HCKJIKYAKT BO3MOKHOCTH COIJIACOBAHUSI CTOPOHAMH J0TOBOPAa HHOI0 pPeXHMA
onpeseeHUs MOCJHEICTBHI 0TKa3a OT A0roBOpa (HampuMep, MOJHOE BO3MeElIeHHE
YOBITKOB IpHM OTKa3e OT [J0roBOpa KaK €O CTOPOHBI HCHOJHHUTEIsl, TAK M CO
CTOPOHBI 3aKa3yMKa) JH00 YCTAHOBJIEHHUS COIVIAIIEHHEM CTOPOH MOPAIKA
OCYLECTBJICHHS NPaBa HA 0TKA3 OT MCIOJHEHHUSI 10T0BOPA BO3ME3IHOI0 OKA3aHUA
yeayr (B 4aCTHOCTH, OJAHOCTOPOHHHM OTKAa3 CTOPOHBI OT JAOr0BOpa, HUCIOJHEHHE
KOTOPOro CBSA3aHO c OCYyLIECTBJICHUEM odenmu ero CTOPOHAMH
NpeaNPUHAMATEIbCKON NeATeJbHOCTH, MOKeT ObITh 00yC/10B/IeH HE00X0AMMOCTHIO
BBIIJIATHI ONPe/ieSIeHHOM eHesKHOM CyMMBI JIPYroii CTOpoHe).

Hopmsl craten 410 I'K P®, ycranaBiuBaoumue nNpeanocblIKi MpeKpalieHust
o0s13aTeJIbCTBA OJHOCTOPOHHHMM 3asiBJICHHMEM O 3a4eTe, He O3HAYAKT 3ampera
COIVIALICHUS [OrOBAPMBAIOIIMXCHA CTOPOH O NPEKPALlCeHUHM HEOJHOPOIHBIX
00513aTeJILCTB MJIM 00513aTEJILCTB ¢ HEHACTYIIMBIIMMHU CPOKAMM HUCHOJTHEHHS U T.II.

5. B coorBercrBuM ¢ nyHkrom 2 cratbu 421 I'K P® croponsl Bmpase
3aKJII0YUTH JOrOBOpP, He IMPEAYCMOTPEHHbIH 3aKOHOM M MHBIMH IIPaBOBBIMH
aKkTamMu (HemoMMeHOBAHHBIH 10T0BOP).

IIpy omenke cyaom TOro, sBJsieTCsl JIM JAOrOBOP HENOMMEHOBAHHBIM,
NPUHUMAETCT BO BHMMaHHEe He ero Ha3BaHue, a MpeaMeT [10roBopa,
NAelCTBUTENbHOE COAEpP:KaHWe NpaB M O00SI3aHHOCTEH CTOPOH, paclHpeaeeHue
PHMCKOB H T.J.

B Takmx ciaydasix cyaaMm cieayer YYUThIBAaTb, YTO K HENOMMEHOBAHHBIM
JAOTOBOPAM NPH OTCYTCTBHM B HHUX NPHM3HAKOB CMEIIAHHOIO AOroBopa (mMyHKT 3
cratbu 421 I'K P®) npaBusia 00 oTae/ibHBIX BHAAX J0TOBOPOB, MPEAyCMOTPEHHBIX
3aKOHOM MJIM UHBIMH NPABOBBIMH aKTAMHU, HE IPUMEHHAIOTCS.

OnHako HOPpMBI 00 OTAEJBHBIX BHAAX J0T0BOPOB, IPEAYCMOTPEHHBIX 3aKOHOM
WIN UHBIMH NPABOBBIMH AKTAMH, MOT'YT ObITh NIPUMEHEHbI K HEMIOMMEHOBAHHOMY
JAOTOBOpPY 1O AHAJIOTHMM 3aKOHA B CJIy4ae CXOACTBA OTHOLUCHHH M OTCYTCTBHA HX
NPAMOI0 yperyJupoBaHHus corJameHueM cTopoH (myHKT 1 cratbum 6 I'K P®D).
IlpumMeHeHne K  HENOMMEHOBAHHBLIM  J0rOBOpPaM 10 AHAJOIMHM  3aKOHA
HMIIEPATHBHBIX HOPM 00 OT/eJIbHBIX TOMMEHOBAHHBIX BHIaX J0TOBOPOB BO3MOKHO
B HMCKJIYHUTEJIbHBIX CJHy4YasiX, KOIJa HMCXOAsl H3 LeJieil 3aKOHOAATEJbHOI0
peryJIMpoBaHusi OrpaHM4YeHHe CBOOOABLI [0r0BOPa HEO0OXOAMMO /JIs1 3allUThI
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OXpPaHsIEMBIX 3aKOHOM HHTEpPecoB CJa0oii CTOPOHBI J0r0BOPa, TPETbHUX JIHII,
NnyO0JIMYHbIX MHTEpPecOB MM HeJONylleHusi Trpydoro HapyueHus OajaHca
HHTEepecoB cTOpPoH. IIpu 3TOM Cya A0/IKeH yKa3aTh HA TO, KAKHE COOTBETCTBYIOIIHE
HHTEpeChl 3AINMMINAIOTCH IPHUMEHEHHMEM HWMIIEPAaTHBHON HOPMBI 10 AHAJOTHH
3aKO0HA.

6. Cynam HaJJ1e’KUT UMETh B BHAY, YTO COIVIACHO NYHKTY 2 ctaThh 422 I'K P®
3aKOH, TNPHHATBHIA TMOCJe 3aK/JIIYeHHs [J0roBOpa MW  YCTAHABJIMUBAKOIIHI
o0s3aTesIbHbIE JJIsl CTOPOH NpaBHJIAa MHbIE, YeM Te, KOTOPbIe NAeiCTBOBAJM NpPH
3aKJII0YEHUH 0Tr0BOpPa, PACIPOCTPaHsAET CBOE JeiiCTBHE HA OTHOLICHHUS CTOPOH IO
TAKOMY JOTOBOpY JIMIIb B CjIy4Yae, KOI/ia B 3aKOHE NPAMO YCTAHOBJICHO, YTO €ro
AelicTBHE PacPOCTPAHSETCH HA OTHOLIEHHMS, BOSHHKIINE M3 PaHee 3aKJII0YEHHBIX
norosopos. B cuiy nynkra 2 cratbu 4 'K P®D 310 npaBu/jio NpuMeHsieTCH KaK K
HMIIEPATUBHBIM, TAK U K AUCIIO3UTHBHBIM HOPMaM.

7. Ans onpenesneHusi YCJOBHH J0TOBOPOB CTOPOHBI MOIYT BOCHOJIb30BATbHCS
NPUMEPHbIMH YCJIOBUAMH (CTAHAAPTHOM JOKYMEHTAalHel), pa3pad0TAHHBIMHM B TOM
yHuclie CaMOpPeryJMpyeMbIMH M HHBIMM HEKOMMEPYECKHUMHM OPraHHM3alUusiMH
YYACTHHKOB PBIHKA VIS JIOTOBOPOB COOTBETCTBYIOIEI0 BUIA U OIy0JIMKOBAHHBIMH
B neyatu (cratbs 427 I'K P®). Ilpu 3TOM CTOPOHBI MOTYT CBOMM COIJIallieHHEeM
NpelyCMOTpeTh NPHUMEHEHHe TaKMX IPUMEPHBIX YCJIOBHH (CTAaHIAPTHOM
JOKYMEHTAIMM) K HUX OTHOLICHUSIM II0 JOIrOBOPY KaK B IOJHOM 00beme, Tak H
YaCTM4YHO, B TOM 4YHCJIe M0 CBOeMY YCMOTPEHHI0O M3MEHHMTb II0JIOKCHHUS
CTAHJAPTHOM JOKYMEHTALMM WJIH JOTOBOPUTHCH O HENPHMMEHEHUHM OTHAECJbHBIX ee
M0JIOKeHHI.

Ecan npu 3ak/104eHuH 10r0BOpPa CTOPOHBI NPHLILIN K COIVIAIICHHIO, YTO €ro
OT/eJIbHbIC YCJOBHUSI ONpPENEISIIOTCH INMYyTeM OTCHUIKM K NPHMEPHBIM YCJIOBHAM
(cratbnn 427 TK P®), cynam ciaenyer y4YdUTHIBaThb, YTO NPU BHECEHHWH B ITH
IpUMeEpPHbIe YCJI0BUSI M3MEHEHHUH IOCJeIHHEe PACIPOCTPAHAIOT CBOE JACHCTBHE HA
BO3HHKAIOIIHEe W3 [A0rOoBOpa OTHOLUCHHMS JIMIUbL B CJy4ae, KOrJAa 3TO0 MNPAMO
NpelyCMOTPEHO CTOPOHAMHM JiM0O0 B camMOM J0rosope, Ju00 B MHocC/IeAyOIIEeM
COrVIalIeHUH.

B cuny mynkra S cratbu 421 u nynkra 2 cratbu 427 I'K P® B cayuasx, koraa
B IOI0BOPE HE COJEPKUTCHA OTCHLIKA K IPUMEPHBIM YCJI0BUAM, a YCJI0BUE J0r0BOpa
HE OIpeAe/JieHO CTOPOHAMM MJIM JAUCHO3MTHBHON HOPMOi, Takue IpPHUMEpPHbIE
YCJOBHS NPHUMEHSIIOTCS K OTHOLIEGHHSIM CTOPOH B KadecTBe 00bIYaeB, eCJId OHHM
OTBE4Yal0T TPeOOBAHMSAM, YCTAHOBJIEHHBIM cTaThbeil 5 'K P®.

8. B ciayuasix, korjga Oyaer J0Ka3aHO, YTO CTOPOHA 3JI0ynOTpeldJigeT CBOUM
NPaBOM, BBITEKAIOLIUM H3 YCJOBHS [0r0BOpPa, OTJIMYHOIO OT JMCIIO3UTHBHOM
HOPMBI MJIM MCKJIIOYAKOIIEr0 ee IPUMEeHeHHe, JIN00 3/10ynoTpedJiseT CBOMM IPABOM,
OCHOBAHHBIM Ha UMIIEPATHBHON HOpPMeE, CYJ C Y4€TOM XapaKrTepa U NOCJIeACTBUH
AONMYLIEHHOI0  3JI0ynoTpelJieHHsl OTKa3bIBaeT JTOH CTOPOHe B  3alluTe
NPUHALJIEKALLEI0 el NMpaBa MOJHOCTHI0 WM YACTHYHO JHOO NPUMEHSIeT WHbIE
Mepbl, IpeaycMOTpeHHbIe 3aK0HOM (MyHKT 2 cratbu 10 'K P®).

IIpu 3TOM BO3MOKHBI CUTyaluH, KOIAa 3JI0YNOTpeOJieHHe NMPaBOM /I0IYyIIEHO
00eMH CTOPOHAMHM JI0T0BOPA, HEJO0OPOCOBECTHO BOCHOJIb30BABIIMMUCH CBO0010i
onpeae/JileHM JOrOBOPHLIX YCIOBHI B HapylleHHe OXPaHAEMBIX 3aKOHOM
HHTEPeCOB TPeThUX JIMI WJIH MyO0JUYHBIX HHTEPeCcoB.

9. IIlpyn paccMOTpeHHHM CIOPOB, BOZHMKAKIIMX M3 J0r0BOPOB, BKJIKYas Te,
HCIOJITHEHHE KOTOPbIX CBfI3AHO C OCYLIECTBJIEHHMEM BCeMH €ro CTOPOHAMH
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NPeANPUHUMATEIbCKOH /1eATeJIbHOCTH, CyAaM cJielyeT NPUHUMATh BO BHUMAaHHE
ciaeaymwouiee.

B Tex ciayuasix, koraa OyaeT YCTAHOBJICHO, YTO NMPH 3aK/JIIOYEHHH J0r0BOpa,
NMPOEKT KOTOPOro ObL1 MpeJiosKeH OJHOM M3 CTOPOH U coJepxkaj B cede ycCJIOBHS,
SIBJISIIOIIMECH SIBHO OOpeMEeHUTEeJIbHBIMHU /JJIsl ee KOHTPAareHTa M CylleCTBeHHBIM
o0pa3omM Hapymapumue 0ajJaHc MHTePecOB CTOPOH (HecnmpaBelJMBbIe I0TOBOPHbIE
YCJIOBHS), a KOHTPareHT ObLI T1OCTaBJEeH B MOJOKEHHe, 3aTpyAHsAoNIee
COIJIacCOBaHUE MHOI0 CO/IePKAHUSA OTAEJbHBIX YCJI0BH 10roBOpa (TO eCTh 0Ka3aJICH
c1a0oii CTOpPOHOI J0roBopa), CyA BIpaBe NPUMEHUTh K TAaKOMY /J0r0BOPY
nmoJyioxkeHuss myHkra 2 cratbu 428 'K P® o noroBopax mpucoeauHeHHs, H3MEHNB
HWJIH PACTOPTrHYB COOTBETCTBYKIIMIA JOTOBOP MO TPEOOBAHUIO TAKOI0 KOHTPAreHTA.

B 10 ke Bpems, MOCKOJBbKY corjacHo NyHKTY 4 cratbu 1 'K P® HuKTO He
BIIpaBe H3BJIEKaTh IPeMMYILIECTBO M3 CBOEro HeI00pOCOBECTHOIO IOBeJAeHMS,
ciaadasi CTOpPOHA J0roBopa BIpaBe 3asiBUTb O HEJONYCTUMOCTH NPHMEHEHUSA
HeCIpaBeJIMBbIX JI0rOBOPHBIX ycJaoBHH Ha ocHoBaHMH cTaThu 10 'K P® unaum o
HUYTOKHOCTH TAaKHUX ycJI0BMil 10 ctatbe 169 'K PD.

B uyacTHOCTH, m©pHM paccMOTPeHHMH CHOPa O B3bICKAHUM YOBITKOB,
NPUYUHEHHbIX HApyIIeHHEM [I0TOBOPa, CyJ MOMXKET ¢ YYeTOM KOHKPETHBIX
00CTOATEJLCTB 3aKJIOYEHHUs] /I0OTOBOPa U €ro ycJI0BHH He NPUMEHHUTb YCJIOBHE
J0TOBOPa 00 OTPAHMYEHNH OTBETCTBEHHOCTH I0/LKHUKA-TIPEeANPUHUMATES TOJIbKO
CJAy4YasiMH YMbIILJIEHHOT0 HAPYLIEHHS I0T0BOPA € €ro CTOPOHBI WIH YCJIOBHE O TOM,
YTO OH He OTBe4YaeT 32 HEHMCIOJHEeHHe 00§13aTe/IbCTBAa BCJeJCTBHE HapPYyUIeHMH,
JAONMYIIEHHBIX €ro KOHTPareHTaMM M0 HHBIM Jorosopam. Takxke ¢ yueTrom
KOHKPETHBIX 00CTOSITEJIbCTB 3aKJIKYCHNUS T0T0BOPA U €r0 yCJI0BHIl B LEJIOM MOMXKET
OBbITH NPU3HAHO HECTIPABEIJIUBBIM U He IPMMEHEHO CY/IOM YCJI0BHE 00 00SI3aHHOCTH
c1a00ii CTOPOHBI /I0TOBOpPa, OCYLIECTBJISIIOLIEl CBOe NMPaBO HA OJHOCTOPOHHUM
O0TKa3 OT /0r0BOpa, YIUIATUTh 32 3TO [I€HE)KHYH CYMMY, KOTOpasi SIBHO
Hecopa3MepHa NMOTePsAM APYIroil CTOPOHBI OT JOCPOYHOI0 NMPeKpalleHHs J0roBopa.

10. IIpu paccMoTpeHHUM CHOPOB O 3alIUTEe OT HeCHpaBelJIUBBIX JOTOBOPHBIX
YCJIOBHH Cy/ [10J2KEH OLeHMBATh CIIOPHbIE YCJOBHUSI B COBOKYNHOCTH CO BCeMH
YCJIOBHSIMH JOTOBOPA M € Y4€TOM BCeX 00CTOATEJbCTB Aejia. Tak, B 4aCTHOCTH, Cy/
onpeneasierT (pAKTHYECKOE COOTHOLIEHHME INEePeroBOPHBIX BO3MOKHOCTEH CTOPOH M
BBISICHSIET, ObLJIO JIM NPHUCOEANHEHHE K MPeAI0KEeHHBIM YCJIOBHAM BbIHYK/IEHHBIM,
a TakiKe YYUTBHIBAeT YPOBeHb NpPO(eccMOoHAIN3MAa CTOPOH B COOTBETCTBYIOLIEH
chepe, KOHKYPEHHIMI0O Ha  COOTBETCTBYHWOIIEM  PpPbIHKe, HajJIu4ue Yy
NpHcOoeJUHUBIIENHCS CTOPOHBI pPeajbHOH BO3MOKHOCTH BeCTH NEpPeroBopbl WM
3aKJIIOYUTH AHAJOTHYHbIN 10T0BOP € TPETHUMHU JMIAMH HA MHBIX YCJOBHSX U T.[.

BmecTte ¢ TeM npH oOuleHKe TOro, SIBJASIIOTCH JIM YCJIOBHSl J0TOBOPa SIBHO
o0peMeHUTEeJbHBIMU U HAPYIIAKT JIM CYyHIeCTBEHHbIM 00pa3oM 0ajlaHC HHTEPecoB
CTOPOH, CyJIaM cJiellyeT MMeTh B BH/Y, YTO CTOPOHA BIpaBe B 000CHOBaHHE CBOUX
BO3pa’KeHHii, B YaCTHOCTH, NPEICTABJIATH 10KAa3aTeJbCTBA TOr0, 4YTO JAAHHBIH
JAOTOBOP, COAep KAIUMIi  yCJI0BHS, CO3Jal0IIMe [JI1 Hee  CylIeCTBEHHbIE
NpeuMylIecTBa, ObLI 3aK/JI0YEeH Ha 3THX YCJIOBUSIX B CBSI3U € HAJMYUEM JPYroro
JA0roBopa (IOroBOpPOB), TI/€ COAEPkKATCHA YCJOBHUA, CO3Jal0lUIHe, HAO0OPOT,
CylleCTBeHHbIe INpeuMyIlIecTBa JJIsi APYroii CTOpoHbI (XO0TA Obl 3TO M He ObLIO
NPSAMO YIIOMSIHYTO HM B O/THOM M3 3THX /IOTOBOPOB), IO3TOMY HapylleHHe 0ajlaHca
HHTEPEeCOB CTOPOH HA CAMOM Jiesie OTCYTCTBYeT.
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11. Ilpu paspemieHMH CHOPOB, BO3HHUKAKIIAX M3 OrOBOPOB, B CJIy4dae
HESICHOCTH YCJOBHHM [0rOBOPa M HEBO3MOKHOCTH YCTAHOBUTH [ACHCTBUTEIbHYIO
00IIYI0 BOJIIO CTOPOH € Y4€TOM IeJIM JI0r0OBOPa, B TOM YHCJI€ MCXOIASl U3 TEKCTa
JA0r0BOPAa, NPeIlIeCTBYIINNX 3aKJIIYEHHI0 J0roBOpPa IEPeroBOpPoOB, NepPenucKu
CTOPOH, NPAKTUKH, YCTAHOBUBIIEHCH BO B3AaMMHBIX OTHOLLIEHUSX CTOPOH, 00bIYaeB,
a TakKKe MOCJeAYIoLero InoBeleHUs: CTOPOH aorosopa (crarba 431 I'K PD),
TOJIKOBAHME CYJAOM YCJIOBHMH /J0TOBOPA [0JI’KHO OCYIIECTBJISTHCH B IOJb3Y
KOHTPAreHTa CTOPOHbI, KOTOPasi MOAT0OTOBWJIA MPOEKT J0r0BOPa JHU00 MpeNIoKuIa
(opMyIMPOBKY COOTBETCTBYIOLIEI0 YCJIOBUS.

IToka He nOKa3aHO MHOE, MPEANOJIATaAeTCsl, YTO TAKOH CTOPOHOW OBLIO JIMIO,
sBjsiionieecss NMpodgecCHOHATIOM B COOTBeTcTBYWINei cdepe, Tpeldyrome
CleMAJIbHBIX MO3HAHUN (HampuMep, 0aHK MO AOrOBOPY KpPeAUTAa, JU3MHIOJATe]b
110 J0Tr0OBOPY JIM3UHIA, CTPAXOBIIMK 110 I0T0OBOPY CTPAXOBAHMSA H T.IL.).
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